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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
MIRANDA GAYLE HARDY,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 44679 & 44680
Bannock County Case Nos.
CR-2011-1583 & CR-2016-5480

RESPONDENT'S BRIEF

Issues
Has Hardy failed to establish that the district court abused its discretion, either by
imposing a unified sentence of seven years, with two years fixed, and declining to retain
jurisdiction, upon her guilty plea to felony DUI in case number 44680, or by denying her
Rule 35 motion for a reduction of sentence in case number 44679?

Hardy Has Failed To Establish That The District Court Abused Its Sentencing Discretion
In case number 44679, Hardy pled guilty to felony DUI (two or more prior DUI
convictions within 10 years). (R., pp.91-94, 124.) While the case was pending, Hardy
violated the conditions of her pretrial release and absconded for approximately 10
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months. (R., pp.111, 113.) At the subsequent sentencing hearing, the district court
imposed a unified sentence of seven years, with three years fixed, and retained
jurisdiction. (R., pp.136-42.) Following the period of retained jurisdiction, the district
court suspended Hardy’s sentence and placed her on supervised probation for four
years. (R., pp.151-59.)
Approximately one month later, Hardy again absconded and violated her
probation by consuming alcohol, being terminated from her relapse prevention classes
for failing to attend, changing residences without permission, and failing to report for
supervision. (R., pp.160-62, 173.) Her whereabouts were unknown from December
2012 until she was arrested on the court’s bench warrant more than two and one-half
years later, in July 2015. (R., pp.160-61, 165-66.) The district court revoked Hardy’s
probation, executed the underlying sentence, and retained jurisdiction a second time.
(R., pp.175-82.) Following Hardy’s second period of retained jurisdiction, the district
court again suspended Hardy’s sentence and placed her on supervised probation for
four years. (R., pp.185-87.)
Within two months, Hardy absconded supervision yet again, and also violated
her probation by consuming alcohol and failing to report to rider aftercare programming.
(R., pp.188-89, 205-06.) The district court issued an order for a bench warrant on the
probation violation and, a few days later, Hardy violated another condition of her
probation by committing the new felony DUI in case number 44680, during which she
drove with a BAC of at least .30/.285, hit a parked vehicle, lied to the police with respect
to her identity, and refused to cooperate with field sobriety testing. (R., pp.190-91, 19596, 205-06.) Hardy subsequently pled guilty to felony DUI (prior felony DUI conviction
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within 15 years) in case number 44680.

(R., pp.274-77, 306.)

At a consolidated

sentencing/disposition hearing for both cases, the district court revoked Hardy’s
probation and executed the underlying sentence in case number 44679, and imposed a
concurrent unified sentence of seven years, with two years fixed, for the felony DUI in
case number 44680. (R., pp.209-11, 312-15; 10/3/16 Tr., p.108, Ls.2-7.) Hardy filed a
timely Rule 35 motion for a reduction of sentence in each case, both of which the district
court denied. (R., pp.212-13, 215-16, 316-17, 322-23.) Hardy filed a notice of appeal in
both cases, timely from the district court’s order denying her Rule 35 motion in case
number 44679, and timely from the judgment of conviction in case number 44680. (R.,
pp.217-20, 324-27.)
Hardy asserts that the district court abused its discretion in case number 44680,
both by imposing a unified sentence of seven years, with two years fixed, and by
declining to retain jurisdiction upon imposing the sentence, in light of her ongoing
alcohol abuse, prior participation in multiple treatment programs, and acceptance of
responsibility for her most recent “failure while on probation.” (Appellant’s brief, pp.4-7.)
Hardy has failed to establish an abuse of discretion.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
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abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
The maximum prison sentence for felony DUI (prior felony DUI conviction within
15 years) is 10 years. I.C. §§ 18-8005(6), -8005(9). The district court imposed a unified
sentence of seven years, with two years fixed, in case number 44680, which falls well
within the statutory guidelines.

(R., pp.312-15.)

At sentencing, the district court

articulated the correct legal standards applicable to its decision and also set forth in
detail its reasons for imposing Hardy’s sentence and declining to retain jurisdiction.
(10/3/16 Tr., p.105, L.8 – p.108, L.24.) The state submits that Hardy has failed to
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establish an abuse of discretion, for reasons more fully set forth in the attached excerpt
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)
Hardy next asserts that the district court abused its discretion in case number
44679 by denying her Rule 35 motion for a reduction of sentence, in light of her
reiteration that she would like to participate in additional programming “more quickly.”
(Appellant’s brief, pp.7-9.) In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840
(2007), the Idaho Supreme Court observed that a Rule 35 motion “does not function as
an appeal of a sentence.” The Court noted that where a sentence is within statutory
limits, a Rule 35 motion is merely a request for leniency, which is reviewed for an abuse
of discretion. Id. Thus, “[w]hen presenting a Rule 35 motion, the defendant must show
that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” Id. Absent the
presentation of new evidence, “[a]n appeal from the denial of a Rule 35 motion cannot
be used as a vehicle to review the underlying sentence.” Id. Accord State v. Adair, 145
Idaho 514, 516, 181 P.3d 440, 442 (2008).
Hardy did not appeal the judgment of conviction or the order revoking probation
in case number 44679, and she failed to present any new information in support of her
Rule 35 motion for sentence reduction. The district court was aware, when it revoked
Hardy’s probation and executed her sentence in October of 2016, of Hardy’s desire to
immediately participate in further programming, and it is not “new” information that
prisoners are most often placed in such treatment nearer to their date of parole
eligibility. (10/3/16 Tr., p.100, L.25 – p.103, L.24.) Further, “alleged deprivation of
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rehabilitative treatment is an issue more properly framed for review either through a writ
of habeas corpus or under the Uniform Post-Conviction Procedure Act.”

State v.

Sommerfeld, 116 Idaho 518, 520, 777 P.2d 740, 742 (Ct. App. 1989) (affirming district
court's denial of defendant's I.C.R. 35 motion). At the hearing on Hardy’s Rule 35
motion, the district court stated, “The information presented is not anything more that I
haven’t considered before especially at the time of sentencing, and I hope she is able to
take advantage of the programs available to her, but I’m going to deny the Rule 35
motion.” (10/5/16 Tr., p.113, Ls.12-17.) Because Hardy presented no new evidence in
support of her Rule 35 motion, she failed to demonstrate in the motion that her sentence
in case number 44679 was excessive. Having failed to make such a showing, she has
failed to establish any basis for reversal of the district court’s order denying her Rule 35
motion for a reduction of sentence.

Conclusion
The state respectfully requests this Court to affirm both the district court’s order
denying Hardy’s Rule 35 motion for a reduction of sentence in case number 44679, and
Hardy’s conviction and sentence in case number 44680.

DATED this 27th day of April, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 27th day of April, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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